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To the Legal Department of National Financial Regulatory Administration

B: ERSMEEERSRZENE

ASIFMA'’s Response to the Consultation Draft of the Measures for the Compliance Management of

Financial Institutions

(SRS RAERIZE (ERBELR) ) RIEER

On behalf of its members, the Asia Securities Industry & Financial Markets Association (“ASIFMA”)!

”n u

(“we”, “our” or “us”) are pleased to submit to the Legal Department of National Financial Regulatory

Administration (“NFRA”) our comments and suggestions on the Consultation Paper of the Measures

' ASIFMA is an independent, regional trade association with over 160 member firms comprising a diverse range of leading
financial institutions from both the buy and sell side, including banks, asset managers, law firms and market infrastructure
service providers. Together, we harness the shared interests of the financial industry to promote the development of liquid,
deep and broad capital markets in Asia. ASIFMA advocates stable, innovative, competitive and efficient Asian capital markets
that are necessary to support the region’s economic growth. We drive consensus, advocate solutions and effect change
around key issues through the collective strength and clarity of one industry voice. Our many initiatives include consultations
with regulators and exchanges, development of uniform industry standards, advocacy for enhanced markets through policy
papers, and lowering the cost of doing business in the region. Through the GFMA alliance with SIFMA in the United States
and AEME in Europe, ASIFMA also provides insights on global best practices and standards to benefit the region.
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for the Compliance Management of Financial Institutions (the “Consultation Paper”) of the People’s
Republic of China (“PRC” or “China”) released on the NFRA’s website?.
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This letter sets out the views of ASIFMA’s members on the Consultation Paper, the practical difficulties

financial institutions may face in applying the measures and our recommendations for further
clarification of certain provisions of the Consultation Paper.
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We understand the need to formulate unified compliance management measures for financial
institutions regulated by NFRA and to further improve the financial regulatory system. We also share
the same view that the compliance officers and compliance departments are pivotal to the compliance
management of our members. The Consultation Paper, once finalised and implemented, will be a
measure to enhance compliance management of financial institutions in China.
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Overarching comments S &E I

While we appreciate NFRA’s efforts to improve the financial regulatory system, we would like to draw
your attention to certain areas, which we believe need further consideration:
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1. Differentiation between compliance and legal departments X4 & MBI 5552 EP17]

We notice that the Consultation Paper reflects the common practice among PRC domestics
financial institutions of combining the management of legal and compliance functions.
Consequently, it standardises the roles and responsibilities of compliance personnel and the
compliance department by incorporating legal risk management and legal documentation review
into compliance risk management.

2 Available at: https://www.cbirc.gov.cn/cn/view/pages/ItemDetail.html?docld=1174974&item|d=925 (Chinese only).

" F LU RAER . hitps://www.cbirc.gov.cn/cn/view/pages/ItemDetail.html?docld=1174974&item|d=925.
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From a risk management perspective, we acknowledge that there are some overlaps between legal
risks and compliance risks. However, from a compliance risk management perspective, we believe
that it is unnecessary to combine these two types of risks under compliance risk management.
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As is common practice in international financial markets, financial institutions usually establish
separate legal and compliance departments, each managing different aspects of institutional risks.
Legal risk management and legal documentation review are primarily the functions of the legal
department. Conversely, the compliance department focuses on broader aspects of compliance
management beyond legal compliance.
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In light of international best practices and to ensure a clear distinction of responsibilities within
financial institutions, we recommend that the Consultation Paper align itself with these standards.
We propose that the functions of legal risk management and legal documentation review be
removed from the remit of the compliance department. For detailed feedback, please refer to our
comments on specific provisions in the attached appendix, particularly regarding Articles 3, 14, 15,
25, and 35.
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2. Differentiation of compliance responsibilities among three lines of defence X9 =iERFLkHE&
ARR

We appreciate that Article 32 of the Consultation Paper reiterates the framework of three lines of
defence and allocates compliance management responsibilities accordingly. This is aligned with
common international practices.
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However, the articles relating to the duties and functions of compliance officers and the
compliance department (such as Article 18) are drafted broadly, seemingly requiring them to take

responsibility of all compliance work of relevant matters. This does not fully align with the
responsibility allocation within the three lines of defence as outlined in Article 32.
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Therefore, we recommend that NFRA clarify that the duties of compliance officers and the

compliance department are limited to conducting compliance work from the perspective of the
second line of defences in the relevant articles.
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3. Independence and conflict of interests &8 37 1% K Fil 5 58

The Consultation Paper mandates that the compliance department and compliance personnel
perform their duties independently. However, some provisions related to compliance personnel
may create conflicts of interest and compromise their independence. We would welcome further
explanation and clarification on how potential conflicts of interest will be avoided, particularly
regarding the following points:
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(i) Dual-hatting arrangement: The chief compliance officer and the compliance officers at the

branch level can be concurrently served by the general manager or the branch manager. It is
not clear how conflict of interests can be avoided under such arrangement (Article 12);
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(ii) Departments conflicting with compliance function: The chief compliance officer and

compliance officers are prohibited from managing business, finance, fund utilisation, internal
audit and other departments that may have a conflict of interests with the compliance
function. It is to be clarified whether departments not listed above would also be considered
as having conflicts of interest with the compliance function (Article 13);

L E MR FEG AT RAGES T B ME KGR EARMSTE AT G5 W55, &’
Sia M. WA T RE S S VE BRI ST R IEE T RAE ERIIER T T2
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(iii) Appointment of compliance personnel in other departments: The Consultation Paper requires

each department and their subordinate bodies to appoint compliance personnel. Placing
compliance personnel within other departments subjects them to the management of those
respective departments, potentially compromising their independence (Article 36).
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Detailed comments BE{&ZE )L

Our detailed comments are provided in the Appendix for your consideration.
AT Ak S W AR PR 1, SRS .

We would be grateful if NFRA may consider and accommodate the above comments and
recommendations in the Consultation Paper prior to its finalisation.

IR R SRR (IERE IR BRZER TS IR RN BA TR WA B, BA TR
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Next steps T—H{T&)

As we understand the importance of such regulation for financial institution’s compliance
management, we would appreciate opportunities to engage in further discussions with NFRA. ASIFMA
and our members stand ready to provide further details and to engage in constructive dialogue on
possible ways of implementation and further development of the proposed legal framework. Should
you have any questions in relation to this submission or like to obtain further input from us, please
contact Patrick Pang, Head of Compliance and Tax of Asia Securities Industry & Financial Markets
Association at PPang@asifma.org.

2 8B S AVE RN SR A E B BB, A AV SeRRE B RiE— DR
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WEUIETF Y 5 G ml i 37 W 2 5 55 I BG83 0 23 82 &%, HIT:ppang@asifma.org

This submission was prepared with the assistance of the law firm Linklaters Zhao Sheng (FTZ) Joint
Operations Office, based on feedback from the wider ASIFMA membership.
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Yours faithfully

R
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Appendix — Detailed comments

Bk - AEER

We summarise in the table below our comments and recommendations with respect to relevant article in the Consultation Paper. 3

PAVETRAPFIH 7 HAD (ERE AR AR AL 3

For the “Recommendations” column, fonts in blue are proposed supplements to, and fonts in red are proposed removal from, the original articles in the

Consultation Paper.

ROV O (ERE R R AN TE AR, 200 TR U i SOIMBR P 7

Compliance Management of Financial Institutions (Draft for Solicitation of Comments) (&RIHMMESMEEZE GERERE) )

Article 3

The term "compliance" as used in these Measures
refers to the fact that the operation and
management of financial institutions and the
performance of duties by their employees shall
comply with compliance norms.

The term "compliance norms" as used in these
Measures includes laws, administrative regulations,
departmental rules and normative documents,

Differentiation between legal and compliance
departments

In many banks (such as most foreign-invested banks),
the legal and compliance departments are entrusted
with different functions and responsibilities with
respect to the institution’s compliance work. Among
others, usually the legal department is responsible for
interpretation of and implementation of laws and
administrative regulations.

We recommend that NFRA clarify the
allocation of responsibilities between the
legal department and the compliance
department with respect to “compliance
norms” in this Article 3.

3 The English version of the articles of the Consultation Paper is machine translated and is provided here for reference only. Z<[ff 5t FF 21 H ) (AESRE AR Sk TECRRA AL
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industry self-discipline norms, and internal norms of
financial institutions.

The term "compliance management" as used in
these Measures refers to organized and planned
management activities carried out by financial
institutions, including the establishment of
compliance systems, the improvement of
operational mechanisms, the cultivation of
compliance culture, and the strengthening of
supervision and accountability, for the purpose of
ensuring compliance with compliance norms and
effectively preventing and controlling compliance
risks, guided by improving the level of compliance
operation and management in accordance with
laws and regulations, and with the performance of
duties by employees as the object.

The term "compliance risk" as used in these
Measures refers to the possibility that the financial
institution or its employees will bear criminal,
administrative and civil legal liabilities, be subject to
administrative =~ measures, property  losses,
reputational losses and other negative impacts due
to the financial institution's operation and
management conduct or the employee's
performance of duties in violation of compliance
norms.

asifma
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The current Article 3 broadly extends the coverage of
“compliance norms” to, among others, laws,
administrative regulations, which do not seem to
distinguish the functions between the legal and
compliance departments.
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"Compliance management departments" as used in
these Measures refers to internal departments
established by financial institutions that take the
lead in undertaking compliance management
duties. Where financial institutions set up multiple
departments with non-conflicting responsibilities to
jointly undertake compliance management duties,
they shall clarify the lead department for
compliance management duties.

=%
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Article 8

The board of directors of a financial institution
(including the executive director without a board of
directors) shall bear the ultimate responsibility for
the effectiveness of compliance management and
perform the following compliance management
duties:

(1) Review and approve the basic compliance
management system and annual compliance
management report;

(2) Approve and dismiss senior managers who bear
primary responsibility or leadership responsibility
for the occurrence of major violations of laws and
regulations or major compliance risks;

(3) Review and approve the establishment of
compliance management departments;

asifma
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a)

b)

Dismissal of senior management personnel

Paragraph (2) and the last paragraph of Article 8

regulate the process of dismissing senior
management personnel due to significant
violations.

Most financial institutions have established HR
management system based on their own
circumstances. We would suggest leaving the
dismissal arrangement to the articles of
association and the internal procedures of each
financial institution, instead of making the
dismissal a mandatory power of the board.

Communication mechanism through meetings

Paragraph 4 of Article 8 requires establishment of
a direct communication mechanism between the
chief compliance officer and the board of
directors. The last paragraph provides that the

We recommend that NFRA:

a)

b)

defer the senior management
dismissal process to the articles of
association or internal procedures of
financial institutions, or add an
exception under of paragraph (2) of
Article 8 to read “[a]pprove and
dismiss senior managers who bear
primary responsibility or leadership
responsibility for the occurrence of
major violations of laws and
regulations or major compliance
risks, unless as otherwise stipulated
in the financial institution's articles of
association or internal policies”;

clarify  that the specialised
committees can be authorised by the
board to implement the
communication mechanism with the

Page 10



(4) Approve the appointment and dismissal of the
chief compliance officer, and establish a direct

communication mechanism with the chief
compliance officer;
(5) Assess the effectiveness of compliance

management and the level of compliance culture
construction, and supervise the resolution of major
problems in compliance management and
compliance culture construction;

(6) Other compliance management duties provided
for by laws, regulations, and the company's articles
of association.

The Board of Directors may establish a Compliance
Committee or other special committees under the
Board of Directors to perform duties related to
compliance management, be responsible for day-
to-day supervision of compliance management, and
recommend the removal of directors and senior
managers who bear primary responsibility or
leadership responsibility for the occurrence of
major compliance risks.

asifma
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compliance committee or other specialised
committees under the board of directors may
perform  duties related to compliance
management.

Based on the above, we understand that these
specialised committees may be authorised to
implement the communication mechanism with
the chief compliance officer by way of meetings.

We would be grateful if NFRA could confirm our
understanding.

Exemption to the foreign bank branches in China

We understand that the Consultation Paper will
be applied to foreign bank branches in China by
reference.

Due to their size limit, foreign bank branches in
China normally only set up a management
committee to carry out the functions of the board
of directors.

In addition, the management and setting of the
compliance department, as well as the
appointment and dismissal of the compliance
officers, are subject to the vertical compliance
management mechanisms formulated by the
head office of the foreign bank. The management

c)

chief compliance officer by way of
meetings; and

exempt foreign bank branches in

China from compliance with this
Article 8.
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b)

committee of the foreign bank’s local branches
would not normally assume the primary
responsibility for the management of the
compliance department.

RRSHERAR

FINKH () RUULER )\ S iJa—FE T
DR EE R AT MRS v R BN AR Y

RS RIR 2 B R CARYE B S5 OLBE T
FERNFEE G, BATEIEZR S el
) ) REMT P S 52 7 A SO AR I AR, AN
Rt H E AT RS E
SUCDEHLH

FINFKH (D KEREHEHREMEEHER
Z I HAREENLE, e R E RS
AN REME RS L IR AR BTG M
AR DT

W bR e, FATEEARE F ] ARBUT
MEINEREL WML ARELESERE
LR 74 TE L] o

VIS el B B R AT A B AR 2 15 1L

SNEISRITATHR R

LA R E SR

a)

R BN R RIS AL A &
R B 2 RN P9 P P2 0 3, B
FESE NGRS () TN —2%
BIs e, BRI« & EMFIENT KA H
AIGIZIEHIT N EK G
ARG A T AR R E
BAR, sl = 2 P msit]
B HEHIRAN s

HE RS AR L [1& R i
SR RORVE S 5B & E 1)
THIENLE] R

XA B ERAT 52 A 7 AT B A 5 )\ 2% 1Y
FORIEATER

Page 12



EHAAUTREMERCREHEFS TR
M AL 1T G2 BAT & E A KRP5T, i
TN ERE AT H W RE, MNRAERERKREGH
W E EZSERE WS TTERNESR. BH
(EEEYNIEI TSN AN

Article 11

A financial institution shall appoint a chief
compliance officer at the headquarters of the
institution, who is a senior management officer who
is under the direct leadership of the chairman of the
board of directors and the president (general
manager) of the institution, and is responsible to
the board of directors.

Financial institutions shall set up compliance
officers at the provincial level (cities specifically
designated in the state plan) or first-level branches
established by them, and the compliance officers
are the senior management personnel of the
institutions at the same level and accept the direct
leadership of the principal responsible persons of
the institutions at the same level.

i 4
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b)
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Accountability

Paragraph 1 of Article 11 states that the chief
compliance officer is under direct leadership of
the chairman of the board of directors and the
president (general manager) of the financial
institutions, and is accountable to the board of
directors.

We are of the view that such contemplated
accountability mechanism  confounds the
administrative management and the risk
management.

Conflicts in reporting lines

Paragraph 2 of Article 11 provides that the
compliance officer is under the direct leadership

We recommend that NFRA:

a)

revise paragraph 1 of Article 11 to
read “[a] financial institution shall
appoint a chief compliance officer at
the headquarters of the institution,
who is a senior management officer
who is under the direct leadership of
the—scheirman—e—ihe—beoard—af
directors—and-the president (general
manager) or regional or global
compliance head (where
appropriate) of the institution, and is

respensible-te-report to the board of
directors or __the committees

thereunder.” so as to distinguish the
administrative management and the
risk management reporting lines;
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The chief compliance officer and compliance officer
of a financial institution shall obtain a qualification
permit.

The provisions of paragraph 3 of this article shall not
apply to a financial holding company, and its chief
compliance officer shall meet the requirements for
appointment as stipulated in these Measures and
file with the State Administration of Financial
Supervision and Administration.

Bt+—%
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c)

b)

of the relevant responsible person at the same
level. Meanwhile, Articles 27 and 37 provide that
the compliance officer must primarily report to
the chief compliance officer, while also reporting
to the relevant responsible person.

We are of the view that there is a conflict between
the two constructs as to whether it is the
responsible person or the chief compliance officer
who takes the leadership regarding the
management of the compliance officer.

Applicability to foreign bank branches in China

We are of the view that it is not clear whether the
compliance responsible person for the foreign
bank branches in China should be considered as
the chief compliance officer or the compliance
officer.

bk
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i
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b)

c)

revise paragraph 2 of Article 11 to
clarify that the compliance officer is
directly led by the chief compliance
officer and report to the relevant
senior management at the branch
level. This will help strengthen the
independence of the compliance
officer; and

clarify whether the compliance
responsible person for the foreign
bank branches in China should be
considered the chief compliance
officer or the compliance officer.

AT W R E SR

a)
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Article 12

Financial institutions may independently appoint
chief compliance officers and compliance officers
based on their own business conditions, and may
also be concurrently served by the person in charge
of the financial institution, a provincial-level (city
specifically designated in the state plan) branch, or

B R O B AR
FRABEESS, MHE - FLEME=T1t%
ME G ME IR E S MBI IR Y E, JFRA
FAA EZ A TT NI

AN, W FEE R EEATTALZH
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c) SERITHTERM

AT, A% A ERITEA 21T R &M
AR E S EIE RS E A .

Conflicts of interest

Considering that the responsible person of a financial
institution usually belongs to the first line and the
compliance officer belongs to the second line, it is not
clear as to how conflicts of interests can be avoided if
the compliance officer is concurrently serving as the
person in charge of the financial institution.

(X347 AU VI it 20 R XL G 7 B
YA 28

b) EHGEFE HUMHERE
BXEReNENERSS, I
AU R B8 BN Gk AR,
NLTYIE:S=p =Rt hE VA R Y

c) WIRASNERATEL A AT S A BT
NABERFEMREERENE .

We recommend that NFRA clarify how
conflicts of interest can be avoided when
the chief compliance officers are
concurrently served by the responsible
person of the financial institution.

One possible revision is to revise this

Article 12 to read “[H}inancial-institutions

a first-level branch. If the president or general must—may—independently—appoint—chief
manager of a financial institution is concurrently compliance—officers—and—compliance
concurrent, he is not subject to the restrictions on officers—based—on—their—own—business
the position of the chief compliance officer or conditionsand-may-also-be-concurrently
compliance officer as stipulated in these Measures, served-by-the person—in—charge—of the
and does not need to separately obtain a financiakinstitutionaprovincial-leve {city
fieally daci " -
aSIfma ” Page 15
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Article Comments Recommendations

F B i

qualification license from the State Administration branch,—or—a—first-lavel branch—f the
of Financial Supervision or its dispatched agencies. esresident—er—gencrel—rmonager—ot—2

Financial institutions are encouraged to set up concurrent—he—is—not—subject—to—the
separate chief compliance officers and compliance restrictions—on—theposition—of-thechief
officers. compliance-officerorcomphiance—officer

ts—dispatehed—ageneies——Financial
institutions must are-encouraged-te-set up

separate chief compliance officers and
compliance officers.”
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Article 13

The Chief compliance officer and the Compliance
officer shall not be responsible for managing the
front-office business, finance, fund utilization,
internal audit and other departments of the
financial institution that may have a conflict of
duties with compliance management. Except where
the president or general manager of a financial
institution concurrently serves as the chief
compliance officer, or the president or general
manager of a provincial-level (city with separate
state plan) branch or first-level branch concurrently
serves as a compliance officer.

=%

HEEWE e s A0 TTE B AL I
iGN ss. W, BeiEl. AEH ISR
H5EMEBEAER TR ST
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L HFAE S B IIERS.

Article 14

asifma
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Departments with conflict of duties

As compliance serves as the second line of defence for
financial institutions, they have inherent conflict of
interests with the first line of defence.

That said, Article 28 only lists business, finance, fund
utilisation and internal audit as the departments that
may have conflict of interests. It is unclear as to
whether other departments would be deemed as
embodying conflicts of interests with the compliance
department.

FRBTHSEERI]
RT3 BBk, RS — BRI IR
HR 57 BRI 25 1 R

EREE )\ KNI THTGNLE . W5, HEis
L WEH TS & UE EIRSUR M R ETT. H
il 1 ANE R HAR AR T TR B 2oy 5 & IR I 14742
AT R

a) Challenges in meeting qualification requirements

AT W

QYesisEZ SV

R L

$ﬂ&4§ﬁAﬂﬁﬂAﬂao"

We recommend that NFRA clarify:

what departments are deemed as
having conflicts of interests with the
compliance department; and

except for the  dual-hatting
arrangement expressly permitted in
this article, whether the chief
compliance  officer and the
compliance officer can concurrently
serve any other positions which do
not have conflicts of interests with
the compliance department.

Rl R VR

TR L5 5 1T B A0 9 5 S AR ) A7 AE
ReT s DL

R A 2% BH B 0V B ARAT 2 HE A
H A RUE S E 2 S AR
5 & ER TR BT rF R KA A
>X 'ﬂij,H/\’f_L °

We recommend that NFRA:
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The chief compliance officer shall be familiar with
the relevant compliance norms, be honest and
trustworthy, be familiar with financial business,
have the professional knowledge and skills required
to be competent in compliance management, and
shall also meet the following requirements on the
premise of meeting the basic requirements of the
State Administration of Financial Supervision and
Administration for the qualifications of senior
management personnel of the corresponding
institutions:

(1) Have a full-time bachelor's degree or above.

(2) Engaged in financial work for more than eight
years and engaged in legal compliance work for
more than three years; or have been engaged in
legal compliance work for more than eight years
and have been engaged in financial work for more
than three years; or have been engaged in financial
work for more than eight years and have obtained a
legal professional qualification certificate.

(3) Have the independence required to hold the
proposed position.

(4) Other conditions stipulated by the State
Administration of Financial Supervision and
Administration.

asifma
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e There are numerous laws, administrative
regulations, departmental regulations,
normative documents, and industry self-
regulatory norms in China. It would be
difficult to meet the requirement of
“familiar” (JEE).

e The requirement of “a full-time bachelor's
degree or above” is inconsistent with the
qualification requirements for other senior
management personnel in other industry
rules, such as the Administrative Provisions
on the Qualification for Directors, Supervisors
and Senior Management of Insurance
Companies.

Qualification on work experience

e The requirement that the chief compliance
officer or compliance officer must have legal
and compliance working experience seems
to confuse the distinct functions of
“compliance” and “legal”.

e Compliance management involves various
aspects of a financial institution’s operation.
The professional and experiential
requirements for compliance personnel

b)

revise this Article to read “[t]he chief

compliance officer shall be—familiar
with-the-relevant-complionce-norms;
be honest and trustworthy, be
familiar with financial business, have
the professional knowledge and skills
required to be competent in
compliance management, and shall
also meet the following requirements
on the premise of meeting the basic
requirements of the State
Administration of Financial
Supervision and Administration for
the  qualifications  of  senior
management personnel of the
corresponding institutions: (1) Have a
futl-tirre bachelor's degree or above”;
and

change the practising experience
requirement of legal and compliance
work to legal or compliance work, so
as to read “[e]ngaged in financial
work for more than eight years and
engaged in legal or compliance work
for more than three years; or have
been engaged in legal or compliance
work for more than eight years and
have been engaged in financial work
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Article 15

Compliance officers shall be familiar with relevant
compliance norms, be honest and trustworthy, be
familiar with financial business, have the
professional knowledge and skills required to be
competent in compliance management, and shall
also meet the following requirements on the
premise of meeting the basic requirements of the
State Administration of Financial Supervision and
Administration on the qualifications of senior
management  personnel of  corresponding
institutions:

(1) Have a full-time bachelor's degree or above.

(2) Have been engaged in financial work for more
than six years and have been engaged in legal
compliance work for more than three years; or have
been engaged in legal compliance work for more
than six years and have been engaged in financial
work for more than three years; or have been
engaged in financial work for more than six years
and have obtained a legal professional qualification
certificate.

(3) Have the independence required to hold the
proposed position.

asifma
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should be diversified, rather than limited to
laws or finance.

for more than three years; or have
been engaged in financial work for
more than eight years and have
obtained a legal professional
qualification certificate” and “[h]ave
been engaged in financial work for
more than six years and have been
engaged in legal or compliance work
for more than three years; or have
been engaged in legal or compliance
work for more than six years and
have been engaged in financial work
for more than three years; or have
been engaged in financial work for
more than six years and have
obtained a legal professional
qualification certificate.”
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(4) Other conditions stipulated by the State
Administration of Financial Supervision and
Administration.
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Article 16

The chief compliance officer has special leadership
responsibility for the compliance management of
the institution and its employees, and shall adhere
to the principles of professionalism and dedication,
guide, supervise, and inspect the compliance of the
institution's business management conduct and
employees' performance of duties, and perform the
following compliance management duties:

(1) Be fully responsible for the institution's
compliance management efforts, organize and
promote the establishment of a compliance
management system, oversee the compliance

asifma
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Potential conflicts with Article 9

Article 16 states that the chief compliance officer
assumes specific leadership responsibility for the
compliance management of the financial institution
and its employees.

However, Article 9 states that the senior management
of the financial institution is responsible for
implementing compliance management objectives and
assumes leadership responsibility for the compliance of
business they are in charge of.

TENGE LI H BRI ZAEP 515 G
=2~

We recommend that NFRA revise the lead
paragraph of this Article 16 to read “[t]he
chief compliance officer has—special
vt . il :

. Ay St
and-its-employees—and-shall adhere to the

principles  of  professionalism  and
dedication, guide, supervise, and inspect
the compliance of the institution's
business management conduct and
employees' performance of duties, and
perform  the following compliance
management duties”, so as to avoid
conflict with Article 9.
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management departments' performance of their
duties, and organize and promote the strict
implementation and effective implementation of
compliance norms within the institution;

(2) Organize and promote the establishment of
compliance management systems, compliance
reviews, compliance inspections and evaluations,
handling of major compliance incidents, compliance
reports, compliance assessments, problem
rectification, and team building, to ensure the
orderly operation of compliance management
work;

(3) Communicate and report to regulatory agencies
on a regular basis as required;

(4) Other compliance management duties as
provided by laws and regulations, the articles of

association, or determined by the board of

directors.
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There is a potential conflict between the two articles in

respect of the responsibility allocation.
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Article 17

Where there are major changes in laws,
administrative regulations, departmental rules, or
normative documents, the chief compliance officer
shall promptly recommend the board of directors
or other senior management personnel and
organize and supervise relevant departments,
assess the impact of the changes on compliance
management, put forward recommendations for
revising and improving the organization's internal
norms, and urge the relevant departments to
promptly revise them.
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FETVE BT, XIS HE AT REAFAE TR

Please refer to our comments on Article 3.

We recommend that NFRA revise the
article to read “the chief compliance
officer, together with the head of the
legal department, shall promptly
recommend the board of directors or
other senior management personnel and
organize and supervise relevant
departments, assess the impact of the
changes on compliance management, put
forward recommendations for revising
and improving the organization's internal
norms, and urge the relevant
departments to promptly revise them.”
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Article 18

The chief compliance officer shall organize the
compliance management department to conduct a
compliance review of the financial institution's
development strategy, important internal norms,
new products and business plans, and major
decision-making matters, and issue a written
compliance review opinion.

Where the State Administration of Financial
Supervision and Administration, its dispatched
agencies, or self-regulatory organizations require
the chief compliance officer to conduct a
compliance review of the application materials or
reports submitted by the financial institution, the
chief compliance officer shall organize the review
and sign the compliance review opinion on the
application materials or reports. Other relevant
senior management personnel shall be responsible
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Opinions from the perspective of second line of
defence

As prescribed under Article 32, the compliance
department will be in charge of the compliance work
from the perspective of second line of defence.
Accordingly, for the institution’s development strategy,
important internal norms, new products and business
plans, and major decision-making matters, the relevant
department of first line of defence should conduct
initial compliance work, while the chief compliance
officer and the compliance management department
should only issue compliance opinions from the
perspective of the second line of defence.

FA T W R W SRR A SR B o
“orrr BB E N LRGN 2
L& R EF ST AN REFENF
TN EFHKEBIT, TFIEESI &
BRI, FEHNELT T E A S
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We recommend that NFRA revise the first
paragraph of Article 18 to read “[t]he chief
compliance officer shall organize the
compliance management department to
conduct a compliance review of the
strategy,—important-internagl-norms,—new
products and business plans, end—major
decision-making—meatters,—and issue a

written compliance review opinion”.

To the extent that such revision were not
accepted, we suggest that the NFRA revise
the first paragraph of Article 18 to read
“[tlhe chief compliance officer shall
organize the compliance management
department to conduct compliance
reviews on the financial institution’s
development  strategies, important
internal regulations, new products and
new business plans, and major decision-
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for the authenticity, accuracy and completeness of
the basic facts and business data in the application
materials or reports.

If the compliance review opinion of the chief
compliance officer is not adopted, the financial
institution shall submit the relevant matters to the
board of directors (or to the executive directors if
there is no board of directors) for examination and
approval, and report to the regulator on a regular
basis, and report major matters to the regulator in
a timely manner.
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making matters, from the perspective of
the second line of defence, and issue
written compliance review opinions.”
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Article 20

Where the chief compliance officer discovers that a
financial institution and its employees have major
violations of laws or regulations or major
compliance risks, he or she shall promptly report to
the board of directors and the chairman of the
board of directors, put forward opinions on how to
deal with them, and urge rectification. If the chief
compliance officer discovers that a financial
institution and its employees have other violations
of laws and regulations or hidden compliance risks,
they shall organize and urge the institution to
report, handle and rectify in a timely manner in
accordance with the institution's internal
compliance management procedures.

If a financial institution has a major violation of laws
or regulations or a major compliance risk, it shall
promptly report to the State Administration of
Financial Supervision or its dispatched agency.
Where the chief compliance officer discovers that
the institution has not reported as required, he shall
urge the institution to report in a timely manner. If
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a)

b)

Reporting standards

e  For financial institutions, legal dispute cases
are relatively frequent. No clear threshold for
reporting may result in excessively frequent
reporting activities.

e We note “major reputational losses” are
deemed as one kind of “compliance risk
events” that need to be reported. However,
there is no clarification of how to define
“major reputational losses”.

Protection mechanisms on the chief compliance
officer

Paragraph 2 of Article 20 requires the chief
compliance officers to report in their own capacity
in case of failure to report by the financial
institutions.

Given the personal risk exposure on the chief
compliance officers under this requirement, we
suggest that some specific protection mechanism
be built in for the benefit of the chief compliance

We recommend that NFRA:

a)

b)

refine and set detailed standards for
"legal dispute cases" to be reported
under this Article;

define and quantify  “major
reputational losses” (e.g. issuance of
detailed standards); and

introduce a specific protection
mechanism for chief compliance
officer corresponding to their
responsibility of reporting in their
personal capability (e.g. explicit
prohibition on unfair treatment to
the chief compliance officer due to
their performance of duties under
this Article 20).
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the institution fails to report, the chief compliance
officer shall report directly to the State
Administration of Financial Supervision or
Administration or its dispatched agency in his or her
own capacity.

Major violations of laws and regulations or major
compliance risks include, but are not limited to: a
relatively large amount of fines or confiscation of a
large amount of illegal gains; Compliance risk events
such as major property losses or major reputational
losses caused or likely to cause significant property
losses or reputational losses of the organization,
legal dispute cases, criminal cases, and sanctions by
international organizations.

The standard for a relatively large amount of fines
or confiscation of a relatively large amount of
unlawful gains as mentioned in the third paragraph
of this article shall be implemented in accordance
with the relevant administrative punishment
provisions of the State Administration of Financial
Supervision and Administration. The criterion for
significant property loss refers to the estimated loss
exceeding 5% of the net capital at the end of the
previous year; or the amount of the loss exceeds 1%
of the net capital at the end of the previous year.

Financial institutions shall formulate detailed
internal standards for major violations of laws and

asifma
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officer, in addition to the general protection
mechanism set out in Chapter 3 of the
Consultation Paper.
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regulations or major compliance risks, and report to
the State Administration of Financial Supervision or
its dispatched agencies.
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Article 21

The compliance officer of a provincial-level branch
or a first-level branch is responsible for the
compliance management of the institution and its
employees at that level, and their specific
responsibilities are to be determined by the
financial institution with reference to the duties of
the chief compliance officer.

g+—%
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Clarification of duties of senior

management

compliance

Article 21 only clarifies the compliance responsibilities
of the compliance officer of the financial institution’s
branches, and remains silent on those of the senior
management of the branches.

Reference is made to Article 9, which clarifies the
compliance functions and responsibilities of all senior
management of the financial institution. It is also
necessary to clarify the compliance responsibilities of
other senior management personnel of the financial
institution’s branches.

PSR EEA GRS RS

We recommend that NFRA take reference
to Article 9 and supplement the
compliance responsibilities of senior
management personnel of a financial
institution’s branches.
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Article 22

The Chief compliance officer and the Compliance
officer shall promptly organize and handle the
compliance management matters required by the
State Administration of Financial Supervision and
Administration and its dispatched agencies to
investigate, pay attention to the inspection and
investigation of financial institutions by the State
Administration of Financial Supervision and
Administration and its dispatched agencies, and
follow-up, supervise and evaluate the
implementation of regulatory opinions and
regulatory requirements.
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Compliance implementation responsibilities

Reference is made to Article 16. The compliance
management responsibilities do not solely rest with the
chief compliance officer or the compliance officer. As
such, the compliance management responsibilities of
the chief compliance officer and the compliance officer
for the implementation of regulatory opinions and
requirements are to promote their implementation by
the financial institution’s relevant departments.
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We recommend that NFRA refer to Article
16(1) regarding the  compliance
management responsibilities of the chief
compliance officer and the compliance
officer, and revise this Article 22 along the

line that"[. .. ] and must procure relevant
internal  departments to follow-up,
supervise and evaluate the

implementation of regulatory opinions
and regulatory requirements."
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Article 25

The compliance management department of a
financial institution is responsible for taking the lead
in compliance management and performing the
following duties:

(1) Draft the institution's basic compliance
management system and annual compliance
management plan, organize and coordinate the
drafting of compliance management systems by all
departments and subordinate bodies of the
institution, and promote their implementation.

(2) Provide legal and compliance support for the
operation and management activities of the
institution, the development of new products and
new businesses, and other matters. Review the
important internal norms of the institution, and
promptly put forward suggestions for formulating
or revising the internal norms of the institution in
accordance with changes in laws, administrative
regulations, departmental rules and normative
documents.

(3) Take the lead in organizing and implementing
compliance reviews, compliance inspections,
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Internal policies formulation

Major internal policies of the financial institutions as
mentioned in paragraph (2) of Article 25 are to be
formulated by relevant departments. We are of the
view that the compliance department will be involved
for review but the responsibility for formulating and
revising these policies should be assumed by the
relevant departments.

Differentiation of Legal and Compliance

We are of the view that the “legal and compliance
support” and “criminal offence prevention education”
should not be in the scope of the compliance
department’s functions.

We recommend that NFRA:

a)

b)

revise paragraph 2 of this Article to
read "[p]rovide leget-and compliance
support for the operation and
management  activities of the
institution, the development of new
products and new businesses, and
other matters. Participate in the
review of important internal norms of
the institution, and promptly put
forward suggestions for formulating
or revising the internal norms of the
institution in  accordance  with
changes in laws, administrative
regulations, departmental rules and
normative documents"; and

revise paragraph 5 of this Article to

"organize criminal——prevention

compliance education".
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Article Comments Recommendations

F B i

assessments and evaluations, compliance risk
monitoring, and compliance incident handling, and
promote the strict implementation of compliance
norms. Write an annual compliance management
report.

(4) Organizing or participating in the
implementation of compliance assessments, and
organizing or participating in the accountability of
entities that violate internal norms. Maintain daily
compliance contact with regulators and provide
feedback on relevant opinions and suggestions.

(5) Organize and cultivate a compliance culture,
carry out compliance training, organize criminal
prevention education, provide compliance
consultation to employees, and promote all
employees to comply with the code of conduct and
compliance.

(6) Other duties as determined by the Board of
Directors.

The specific responsibilities of compliance
management positions are to be determined by
financial institutions with reference to the
provisions of the preceding paragraph.
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Article Comments Recommendations
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Article 29

Financial institutions shall assign full-time or part-
time personnel to departments other than the
compliance management department to engage in
compliance work. Encourage and support financial
institutions to establish mechanisms for the above-
mentioned personnel to be accountable to the
compliance management department at the same
level.
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Article 31
Financial institutions may implement vertical
management of compliance  management

departments or compliance positions, with the chief
compliance officer coordinating matters such as the
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Primary compliance responsibility and independence
concerns

Under the current compliance management
framework, the responsible persons of each
department assume primary responsibilities for the
compliance management in their respective
departments.

As such, in case that full-time or part-time compliance
personnel is placed in other departments, it would be
difficult to meet the requirements of independence.
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Appointment of compliance officers

Under a vertical management model, the chief
compliance officer should be entitled to “appoint”
(instead of only “nominate”) the compliance officer.

We recommend that NFRA remove this
Article 29.

AT W R E SRR —
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We recommend that NFRA revise this
Article 31 to read “making

R e N e o R

appointment decision for compliance
officers”.
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selection and hiring of compliance personnel,
business guidance, work reporting, and evaluation
management, and making recommendations for
the nomination of compliance officers.
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Article 35

Financial institutions shall provide compliance
management  departments  with  sufficient
compliance management personnel with

professional knowledge and skills appropriate to
the performance of compliance management
duties.

The compliance management department shall be
primarily composed of personnel with a background
in law or economics and finance. Among them,
those who are engaged in the legal review of
important business decisions, rules and regulations,
and contracts of institutions for the first time, as
well as those who provide legal opinions on major
matters such as institutional restructuring and
reorganization, mergers and acquisitions, listing,

i 4
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Differentiation of Legal and Compliance

In many financial institutions (such as foreign financial
institutions), the legal department and the compliance
department are entrusted with different functions and
responsibilities. Conducting legal review and providing
legal opinions are the functions of the legal
department.

Compliance involves various aspects of the financial
institution’s operation, and the backgrounds of the
compliance personnel should be diversified.

SR TRE e LB 8 A e
T A B AR R 1)

RIE s "

We recommend that NFRA:

a) remove the requirement of legal
backgrounds and functions as
provided under this Article 35, so as
to read “[tlhe compliance
management department shall be
primarily composed of personnel with
a background in law or economics
and finance. Ameng-them,-those-who

e e ey . -
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Article Comments Recommendations

F™ B E

property rights transfer, bankruptcy reorganization, acquisitions—listing—property—rights

reconciliation and liquidation, shall have a legal remsfon—bankrusta roorganization;

professional background or have passed the legal reconciliation—andliquidation—shall

professional qualification examination. have a legal professional background
or-have passed-thelegal professiona!

lificati e

b) revise the first sentence of the
second paragraph of this Article to
read “[t]he compliance management
department shall be composed of
personnel with a background in law,
economics, finance and other
relevant backgrounds”, or “[t]he
compliance management
department shet-be is encouraged to
be primarily composed of personnel
with a background in law, economics,
finance”.
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Article 36

Each department and subordinate institution of a
financial institution shall appoint compliance
management personnel commensurate with the
scale of its operations.

Compliance managers may concurrently hold
positions that do not conflict with their compliance
management duties. Departments and subordinate
bodies where compliance risk management and
control are more difficult shall appoint full-time
compliance management personnel.

Overseas financial branches and overseas financial
subsidiaries shall be equipped with compliance
management personnel who are familiar with the

' P
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Obfuscation of the first and second line of defence

Article 36 requires each department and their
subordinate  bodies to appoint compliance
management personnel. We are of the view that the
reporting lines of the compliance management
personnel in those departments and subordinate
bodies would be unclear.

Each department and their subordinate bodies
generally serve as the first line of defence, while
compliance management department is the second
line of defence. If the compliance management
personnel placed in each department and their
subordinate bodies reported to the responsible person
of the respective department, their independence

b)
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We recommend that NFRA:

a)

b)

revise the first paragraph of this

Article 36 to read “[elach-department
bordi e ¢
F' Al inctituti | .
cerrplianse—rrarageraeripasenas!
b 4] lo of i
operations——the  allocation  of
compliance management personnel
should be commensurate with the
scale of the operations and the risk
level of a financial institution.”

revise the second paragraph of this
Article 36 to read “[d]epartments and

Page 37



Article
E SN

laws and regulations of the jurisdiction where they
are located and the relevant banking and insurance
business. Key countries and regions with higher
compliance risks shall, based on actual conditions,
employ methods such as increasing the number of
full-time compliance management personnel to
effectively prevent and respond to compliance risks.
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Comments

BEn

would be compromised; if they reported to the
compliance management department, there seemed
to be no need to appoint them under departments
other than the compliance department.
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Recommendations

Bl

subordinate bodies where
compliance risk management and
control are more difficult shall
appoint full-time compliance
management—personnel to perform
the compliance management
responsibilities of the first line of
defence, and the compliance
department shall appoint full-time
compliance management personnel
to manage related compliance risks.”
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Article 41

As needed to perform their duties, chief compliance
officers and compliance officers have the right to
make recommendations to the board of directors,
senior management, relevant internal departments,
and subordinate bodies on handling and
accountability for major violations of laws and
regulations or major compliance risks, including
recommendations for compensation deductions,
post adjustments, demotions, and so forth, for
relevant responsible personnel, and have the right
to urge the responsible institutions and responsible
personnel to promptly implement rectification of
problems.

Sm+—%

asifma

Growing Asias Markets

Potential conflict with PRC labour laws

To hold individual accountable for taking risks
inconsistent with the financial institution’s risk
appetite, there are policies and procedures that enable
it to take timely and proportional actions with
respective to accountable individuals, including but not
limited to reduce or even eliminate the annual
incentive compensation.

However, we would also like to note that any reduction
in the contractual fixed pay requires consent from
employees under PRC labour laws and regulations. If
employees refuse to provide the requisite consent and
the financial institution unilaterally reduces their
contractual fixed pay, the financial institution is legally
exposed to claims by employees for breach of
employment contract and would likely be ordered by
the labour tribunal and court to repay the reduced
portion of fixed pay in case of labour arbitration and
litigation.

As such, we are of the view that the financial institution
should be granted with the flexibility in reducing
employees’ discretionary compensation, instead of
their contractual fixed pay.

Bl Bl AR EE H5E

We recommend that NFRA consider
revising this Article 41 to read “[a]s
needed to perform their duties, chief

compliance officers and compliance
officers have the right to make
recommendations to the board of

directors, senior management, relevant
internal departments, and subordinate
bodies on handling and accountability for
major violations of laws and regulations or

major  compliance  risks, including
recommendations for incentive
compensation deductions, post

adjustments, demotions, and so forth, for
relevant responsible personnel, and have
the right to urge the responsible
institutions and responsible personnel to
promptly implement rectification of
problems.
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B “HiEGHE. G EREET

Page 39



HESWE . aNEREBEITITHE, #xt
HARHEBMAT NEE E RGN ERE, F
R #EHE S MEEHZE . MRRNRETTRT
JE A DU SR H AL EEAT [ DT i, B X A 5% Bt
EN AR H IO B R AR AR BER
WA, IFABUE AR STENLA L TN B R
VS ) RV DL

Article 44

Financial institutions shall establish a mechanism
for managing the remuneration of chief compliance
officers, compliance officers, and compliance
management personnel. If the chief compliance
officer is competent, his or her total annual
remuneration income shall not be lower than the
average level of senior management personnel with
the same qualifications (same rank and evaluation
results) in principle. Where compliance officers and
compliance management personnel are competent,
their total annual remuneration income shall not be
lower than the average level of personnel with the
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Remuneration Mechanisms

We appreciate that remuneration is critical in
attracting and retaining compliance talents. However,
many factors may affect the remuneration, e.g.
performance, experience, market payment levels, the
unique situations of each financial institution, and the
scope, complexity, responsibility and growth of the
position.

As such, we are of the view that the remuneration level
should be determined by each financial institution
itself based on its internal policies and commercial
considerations.
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We recommend that NFRA remove this

Article 44 in its entirety.
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same qualifications (the same job type, the same
rank, and the same assessment results) of the
organization where they work. Where the state has
other provisions on the remuneration standards of
state-owned financial enterprises, follow those
provisions.

Financial institutions shall formulate an evaluation
and management system for the chief compliance
officer, compliance officer, compliance
management department, and full-time compliance
management personnel, and shall not adopt
evaluation methods that are not conducive to
compliance independence, such as the evaluation
of senior management personnel who are not in

charge of the compliance management
department, the evaluation of other departments,
or the evaluation based on the business

performance of the business department, except
for the principal person in charge of the institution;
Compliance work that requires the joint efforts of
all departments must not be used as a separate
evaluation indicator for compliance management
departments.
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Article 45

Financial institutions shall establish a compliance
work evaluation system, including the quality and

effectiveness of compliance management of

internal departments and subordinate institutions
in their evaluations, and including compliance
management in the annual comprehensive
evaluation of the responsible persons of each
subordinate institution. Financial institutions are
encouraged to establish a vertical management
mechanism for compliance assessments.
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Articles reorganisation

We believe that the evaluation and management
system stipulated in paragraph 2 of Article 44 and the
compliance work evaluation system stipulated in
paragraph 1 of this Article 45 can be merged.

We recommend that NFRA:

a)

b)

merge paragraph 2 of Article 44 and
paragraph 1 of this Article 45;

clarify the relationship between the
evaluation and management system
stipulated in paragraph 2 of this
Article 44 and the compliance work
evaluation system stipulated in
paragraph 1 of this Article 45.
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Financial institutions should strengthen the use of
evaluation results, and make the performance of
compliance duties an important basis for internal
departments, subordinate institutions, employee
evaluations,  personnel appointments, and
evaluations.
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Article 51

A financial institution shall submit a compliance
management report for the previous year to the
State Administration of Financial Supervision or its
dispatched agency before April 30 of each year. The
board of directors and chief compliance officer of a
financial institution are responsible for the
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Content of the annual report

Article 51 requires that financial institutions submit an
annual compliance management report for the
previous year to the NFRA or its local offices before 30
April of each year. We would appreciate more guidance
on the content that should be included in the annual
compliance management report.
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We recommend that NFRA provide more
guidance on the content of the annual
compliance management report.
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truthfulness, accuracy and completeness of the
report.
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Article 65

Before the implementation of these Measures, the
chief compliance officer, chief compliance officer,
compliance officer, and general counsel of senior
management that have been set up by a financial
institution may perform the duties of the chief
compliance officer as provided for in these
Measures. Before the above-mentioned personnel
are transferred, they are not subject to the
restrictions of the conditions of employment
stipulated in these measures, and do not need to re-
obtain the qualifications approved by the State
Administration of Financial Supervision and
Administration or its dispatched agencies.

Implementation Measures for Administrative
Licensing Items of Chinese-funded Commercial
Banks, Implementation Measures for
Administrative Licensing Items of Rural Small and
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Qualification approval

a)

We are of the view that the compliance officer of
the financial institution branches that has been
previously approved by NFRA does not need to re-
obtain qualification approvals from the NFRA
either, unless the financial institution is in the view
that the compliance officer is unable to perform
his or her duties.

The duty of the general counsel as senior
management is to manage legal risks under the
current regime (e.g. in accordance with the
Guiding Opinions of China Banking Regulatory
Commission on Legal Counsel Work of Banking
Financial Institutions), rather than managing
compliance risks. As such, we believe that the
general counsel as senior management should not
fall within the scope of this Article 65.

FRAT R US4 R M A R e A R L
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We recommend that NFRA:

a)

b)

capture the “compliance responsible
persons of the financial institution
branches who have been approved by
the NFRA” in the first paragraph of
this Article 65, so that their
continuous performance of duties
would not be subject to qualification
approvals under these measures.

remove “the general counsel as

senior management” from the first
paragraph of this Article 65.
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Medium-sized Banking Institutions,
Implementation Measures for Administrative
Licensing Items of Foreign-funded Banks, Measures
for the Administration of the Qualifications of
Directors (Directors) and Senior Managers of
Banking Financial Institutions, Regulations on the
Administration of the Qualifications of Directors,
Supervisors and Senior Managers of Insurance
Companies, Implementation  Measures for
Administrative Licensing Items of Non-bank
Financial Institutions, Guiding Opinions of the China
Banking Regulatory Commission on the Legal
Counsel Work of Banking Financial Institutions If
these provisions are inconsistent with these
Measures, these Measures shall prevail.
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Article Comments Recommendations
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	As we understand the importance of such regulation for financial institution’s compliance management, we would appreciate opportunities to engage in further discussions with NFRA. ASIFMA and our members stand ready to provide further details and to en...



