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Dear Sir/Madam,
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RE: PBOC and SAFE’s Consultation Draft of the Administrative Provisions on the
Management of Domestic Securities Investment Capital of Foreign Institutional
Investors
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On behalf of its members, Asia Securities Industry & Financial Markets Association ("ASIFMA")! is
pleased to submit our comments on the Consultation Draft (the “Consultation Draft”) of the
Administrative Provisions on the Management of Domestic Securities Investment Capital of Foreign
Institutional Investors issued by the People’s Bank of China (“PBOC”) and State Administration of
Foreign Exchange (“SAFE”) on 13 December 2019 (the “Administrative Provisions”).
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ASIFMA is an independent, regional trade association with over 120 member firms comprising a diverse range of leading financial institutions
from both the buy and sell side, including banks, asset managers, law firms and market infrastructure service providers. Together, we
harness the shared interests of the financial industry to promote the development of liquid, deep and broad capital markets in Asia. ASIFMA
advocates stable, innovative, competitive and efficient Asian capital markets that are necessary to support the region’s economic
growth. We drive consensus, advocate solutions and effect change around key issues through the collective strength and clarity of one
industry voice. Our many initiatives include consultations with regulators and exchanges, development of uniform industry standards,
advocacy for enhanced markets through policy papers, and lowering the cost of doing business in the region. Through the GFMA alliance
with SIFMA in the United States and AFME in Europe, ASIFMA also provides insights on global best practices and standards to benefit the
region.
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The removal of quota restriction on domestic securities investments by Qualified Foreign Institutional
Investors (“QFlls”) and Renminbi Qualified Foreign Institutional Investors (“RQFlls”) was announced
in September 2019. We welcome the timely publication of the Consultation Draft, which proposes to
abolish the provisions of existing laws relating to such quotas, and to harmonise the procedures for
registration, capital management, funds conversion and remittance for QFlls and RQFlls, thus
effectively creating a new regulatory regime on the capital management and risk prevention in
QFII/RQFIIs’ domestic securities investments.
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We believe that the resultant simplification of fund remittance proposed by the Consultation Draft
can substantially speed up the process of remitting investment proceeds by QFlls and RQFlls, thereby
allaying the unease of foreign investors on capital outward remittance - an essential step to maintain
the attractiveness of the QFII/RQFII scheme. At the same time, we look forward to seeing further
regulatory change to allow for greater fungibility between QFlls/ RQFlls and the different market
access channels such as Shanghai-Hong Kong Connect, Shenzhen-Hong Kong Connect and Shanghai-
London Connect, as well as non-trade transfers of funds between the accounts under the different
channels to accommodate the FX basis concerns of some QFlls/ RQFlls.
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Set forth below are some specific clarification comments and questions on the Consultation Draft that
we would like to submit for your consideration:
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General QFII/RQFII regulatory regime
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Article 1 of the Consultation Draft states that the Administrative Provisions are formulated based on
the Law of PBOC (Decree No. 12 of the President), PRC Foreign Exchange Administration Rules (Decree
No.532 of the State Council), and relevant provisions. The Consultation Draft, unlike the current
administrative regulations in this regard, does not specify the Rules on the Management of QFll and
RQFII Securities Investments as its legal basis. This is an important reference to clarify the legislative
intent that all issues relating to QFII/RQFII investment funds flows are to be governed by the



Administrative Provisions. In this regard, we note that the CSRC issued the draft QFII/RQFII Securities
and Futures Investments Administrative Measures (the “QFII/RQFII Draft”) in January 2019 and it
would be helpful to clarify whether the Administrative Provisions will be formulated based on the final
version of the QFII/RQFII Draft.
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The custodian relationship
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The PRC law position on ring-fencing of cash held by the custodian bank against the bankruptcy risk
of the custodian bank has not been fully aligned amongst the legal practitioners. One school of thought
is that as cash is fungible, any cash deposited in the custodian account constitutes a debt owed to the
QFII/RQFII by its custodian and may not be segregated from the proprietary assets of the custodian in
case the custodian goes into bankruptcy. The more logical view is that in the case of the bankruptcy
of the custodian, a QFII/RQFII may have good arguments that it has direct proprietary rights over the
cash assets in the relevant accounts and the nature of cash held in a custodian account would be
different from usual bank deposits. We understand the latter is also the position pushed by the PRC
regulators with regard to segregation of client assets from a custodian’s proprietary assets. It would
be helpful if the Administrative Provisions could clarify that QFlls/RQFlIls have direct proprietary rights
over the cash assets held in their custodian accounts, thus giving the QFII/RQFIl enhanced rights in a
custodian account as compared to usual bank deposits.
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Optimising the management on custodians
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The appointment of one custodian as main custodian for all registration-related matters of a
QFII/RQFII , as required by Paragraph 2 of Article 3 of the Consultation Draft, almost defeats the
purpose of allowing a QFII/RQFII to appoint more than one custodian, unless the registration matters
by the main custodian are limited to those matters set out in Article 20 and do not extend to other
matters such as reporting, which are properly the responsibility of individual custodians. If this is the
case, then we would suggest that it be clearly specified in Article 3 of the Administrative Provisions.
Otherwise, it is important that the Administrative Provisions specify the responsibilities/obligations of
the main custodian and other custodians. For example, if there are reports to be filed, who would file
them and how often do those reports have to be filed.
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In addition, if a QFII/RQFII appoints more than one custodian, can funds under one custodian be
transferred to another custodian for purposes such as meeting settlement obligations and

consolidation for repatriation purposes? It would be helpful if the Administrative Provisions could
specify how funds can be moved from one custodian’s account to another custodian’s account.
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We also suggest that the Administrative Provisions clarify that there is no prohibition on a connected
party being the custodian or main custodian for a QFII/RQFII. For example, if the QFII/RQFIl is an
asset manager that is part of a bank group, it is allowed to appoint a custodian or main custodian

that is also part of the same bank group.
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Integrated account management
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Given that a key principle of the Administrative Provisions is to unify the management of QFII/RQFII
capital, it would be helpful to further clarify if funds in a QFlIl RMB or FX account may be transferred
to a RQFII RMB or FX account, respectively (i.e. QFIl RMB account to RQFII RMB account, QFIl FX
account to RQFII FX account). It would be helpful if Article 8 can clarify if, and how, such transfers
can be made (e.g. what kind of approval is required), since paragraph 4 of the Domestic Accounts
Operational Guidelines in Appendix 2 (the “Operational Guidelines”) states that funds from the
QFII/RQFII special accounts can be transferred to other accounts with approval.
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Assets of clients and open-ended funds
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We understand that under the Operational Guidelines, a qualified investor who has opened a basic
deposit account shall then open corresponding RMB special deposit account(s) for its own funds,
client funds or open-ended funds (as necessary). In jurisdictions such as Hong Kong, certain asset
managers may be subject to a licensing condition for not holding client assets; also, capital adequacy
requirements for asset managers who hold client assets may be relatively higher.
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Accordingly, it would be helpful for the Administrative Provisions to clarify that the special deposit
accounts may be opened in the name of clients or open-ended funds, in order to distinguish these
from the QFII/RQFIIs’ own capital.
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In addition to specifying the names of the accounts, it would also be helpful for the Administrative
Provisions to expressly contemplate the possibility of account management arrangements that may
be agreed among the custodian, the qualified investor and any end client.
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Simplification of outward remittance process
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Article 12 of the Administrative Provisions provides that an open-ended fund may entrust its
custodian with the inward or outward remittance of capital on a daily basis according to the net
amount of subscription or redemption. We would suggest expanding the scope of this Article to
include closed-ended funds, to enable the benefit of this daily remittance authorisation to be
available for a broader range of investment structures.
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Article 13 seems to suggest that a QFII/RQFII only needs to sign a tax undertaking before it can
repatriate profits, and that an audit report and tax clearance filing is required only when a QFII/RQFII
is being liquidated or when its product is being liquidated. This is most welcomed by foreign
institutional investors if such were to be the case, as the latter can take a lot of time. We would
suggest clarifying this Article to clearly state the foregoing.
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Further, we assume article 13 applies to open-ended funds. It would be helpful to clarify if audit
reports and tax clearance will still be required for the repatriation of profits (for (semi) close-end
funds) and their liquidation proceeds.
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Risk management and derivative trading
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Article 14 of the Administrative Provisions requires that the currency of a qualified investor’s inward
remittances and outward remittances under the Administrative Provisions be identical. We suggest



that this limitation be removed, to allow foreign institutional investors maximum flexibility to
manage their foreign exchange positions.
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Article 15 requires that all derivative transactions conducted by QFII/RQFII within the PRC be limited
to foreign exchange risk hedging and stock index futures transactions for hedging purposes, which
seems too restrictive as under CSRC’s proposed expanded investment scope of QFII/RQFII in the
QFII/RQFII Draft, investment in commodity futures is allowed without it being tied to hedging
purposes. In addition, there are also other types of permissible products in the QFII/RQFII Draft,
such as financial futures listed on the China Financial Futures Exchange (for hedging purposes),
options listed and traded on futures exchanges approved by the State Council or the CSRC, etc.
Therefore, it would be helpful to include wording in Article 15 to include the permissible investment
scope under the QFII/RQFII Draft.
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Further, article 15 also states that derivative exposures and investment risk exposures of the
underlying domestic securities investments shall have a reasonable correlation. Given that the
QFII/RQFII Draft proposes to significantly expand the permitted scope of derivatives investments by
QFII/RQFIIs, we suggest that the requirement of reasonable correlation also be limited in application
to foreign exchange risk hedging and stock index futures transactions for hedging purposes. It would
also be helpful to clarify if there is an acceptable ratio or threshold for foreign exchange derivative
position held by a QFII/RQFII that is within the “corresponding RMB asset scale” under Article 16.
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Macro prudential management
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Article 28 is similar to Article 26 of the QFII/RQFII Draft, which refers to remittance and repatriation
of funds by QFlIs/RQFIls being subject to macro prudential management by PBOC and SAFE
according to China’s economic and financial conditions, supply and demand on the foreign exchange
market, and balance of international payments, the only difference being that this Article does not
mention remittance and repatriation of funds by QFII/RQFII. It would be helpful if Article 28 could



clarify what macro prudential management means, including specifying that remittances and
repatriations by QFII/RQFII will not be affected by such macro prudential management, given the
clear commitment in Article 22 of the Foreign Investment Law Implementing Rules not to impose
restrictions on the currency, size and frequency of remittances by foreign investors into and out of
mainland China.
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ASIFMA is grateful for the opportunity to comment on the Consultation Draft and look forward to the
issuance of the Administrative Provisions that takes into consideration our comments made in this
letter. If you have any questions regarding any of the foregoing, please contact Eugenie Shen, Head
of Asset Management Group of ASIFMA, at eshen@asifma.org or Tel: 2531 6570.
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This submission was prepared by law firm Linklaters, ASIFMA member, with input from Shanghai

Zhao Sheng Law Firm, which entered into joint operation with Linklaters LLP, as to the PRC law

aspects of the submission, based on feedback from the wider ASIFMA membership.
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Yours sincerely,
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Mark Austen
HEHATE Chief Executive Officer
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