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IS MIFID2 RELEVANT TO ME? 

Trading on 

EU trading 

venues 

Distributing 

products in 

the EU 

Distributing 

products with 

an EU 

manufacturer 

Providing 

execution 

and research 

to EU 

managers 

Providing 

services to / 

trading with 

EU clients 

Using an EU 

affiliate to 

book trades 

Non-EU 

entities 
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IDENTIFYING EU CLIENTS AND EU AFFILIATES 

KEY TRIGGERS 

1. Providing services to an EU client 

2. Booking trades via an EU affiliate 

3. Back-to-back booking with an 

EU affiliate 

4. EU asset manager delegating to 

an Asian manager 

EU client Asian firm 

Asian client Asian firm 

Asian client 

EU client Asian delegate 

EU affiliate 

Asian firm EU affiliate 

EU asset 

manager 
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*Plus competent authorities can give temporary exemption from EMIR clearing/clearing threshold for physically settled oil/coal derivatives traded on an OTF. 

SCOPE – WHAT IS A COMMODITY DERIVATIVE? 

C(5) 

C(6) 

C(7) 

‘wholesale energy products’ is defined in REMIT to 

mean the following contracts and derivatives, 

irrespective of where and how they are traded: 

a) contracts for the supply of electricity or natural 

gas where delivery is in the Union; 

b) derivatives relating to electricity or natural gas 

produced, traded or delivered in the Union;  

c) contracts relating to the transportation of 

electricity or natural gas in the Union;  

d) derivatives relating to the transportation of 

electricity or natural gas in the Union. 

Definition of specified underlyings and 

characteristics of other derivative financial 

instruments set out in MiFID implementing 

regulation 

 Other physically settled derivatives on commodities 

 Not for commercial purposes, which have the 

characteristics of other derivative financial instruments 

 Cash settled commodity derivatives 

 Cash settled forwards now expressly included 

 Physically settled commodity derivatives traded on a 

regulated market, MTF or OTF 

 Carve-out for wholesale energy products under REMIT 

traded on an OTF that must be physically settled* 
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(CONTINUED) 

SCOPE – WHAT IS A COMMODITY DERIVATIVE? 

C(10) 

Transferable 

securities 

Exotic underlyings include climatic variables, 

freight rates or inflation rates or other official 

economic statistics 

Art 4(1)(44)(c) MiFID2  

‘any other securities giving the right to acquire or 

sell any such transferable securities or giving rise 

to a cash settlement determined by reference to 

transferable securities, currencies, interest rates or 

yields, commodities or other indices or measures’ 

 Transferable securities with a commodity underlying 

 Cash settled derivatives relating to exotics 

 Any other derivatives relating to other assets, rights, 

obligations, indices and measures not already covered 

 Which have the characteristics of other derivative 

financial instruments 
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EXEMPTIONS FOR COMMODITY DEALERS 

Article 2 

 Dealing on own account in commodity derivatives where this is ancillary to main business (must notify competent authority annually) 

 Dealing on own account in financial instruments other than commodity derivatives, unless member of RM / MTF or have direct 

electronic access (carve-out for NFCs engaged in hedging activity). 

Article 3 

 Optional exemptions for local electricity undertakings / natural 

gas undertakings and operators of installations for research 

into greenhouse gases. 

CRD IV 

 Time-limited exemption of commodity dealers from 

own funds requirement. 
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Position limits 

Competent authorities shall impose 

position limits on:  

 Net position that a person can hold at 

all times  

 In commodity derivatives traded on 

trading venues and economically 

equivalent OTC contracts  

 Limits to be set on the basis of all 

positions held by a person and those held 

on its behalf at an aggregate group level 

Except that:  

Limits shall not apply to positions held by or 

on behalf of a non-financial entity, and which 

are objectively measurable as reducing risks 

directly related to the commercial activity of 

that non-financial entity.  

POSITION CONTROLS FOR COMMODITY DERIVATIVES 

Other powers for competent 

authorities  

 Temporary additional position limits in 

exceptional cases (valid for up to 

6 months) 

 Additional supervisory powers (including 

power to require a person to provide 

information on commodity derivatives, to 

reduce their position or to limit the ability 

of a person or class of persons to enter 

into a commodity derivative) 

ESMA powers 

 Market monitoring and power to ban 

products / activities 

 Co-ordination of national measures 

 Additional position management powers 
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(CONTINUED) 

POSITION CONTROLS FOR COMMODITY DERIVATIVES 

Position management 

Operators of trading venues trading 

commodity derivatives must apply 

position management controls, 

including powers to:  

 Monitor open interest 

 Access information about size and 

purpose of a position  

 Require a person to terminate or reduce 

a position  

 Require a person to provide liquidity 

Position reporting 

Operators of trading venues trading 

commodity derivatives must:  

 Weekly: make a public report of 

aggregate positions by class of person 

 Daily: provide a complete breakdown of 

all positions (participants, clients, clients 

of clients) to competent authority 

 Require participants to provide them 

with necessary information to enable 

them to report 

Investment firms trading commodity 

derivatives must:  

 Daily: provide a complete breakdown of 

all positions entered into when trading 

outside of a trading venue (own positions, 

clients, clients of clients) to 

competent authority 

 Daily: report to a trading venue their own 

positions, as well as those of clients, 

clients of clients 
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National competent authorities, in line with methodology for calculation determined by ESMA, will 

establish and apply position limits on the size of a net position which a person can hold at all times 

Calculating the net position …. 

 

AN OVERVIEW 

POSITION LIMITS 

+ – 

Positions held by a person and 

those held on its behalf in 

commodity derivatives traded on 

trading venues and economically 

equivalent OTC contracts (EEOTC). 

Subject of the Limits 

Positions held by or on behalf of 

NFEs which are objectively 

measurable as reducing risks 

directly related to the commercial 

activity of NFE. 

Non-financial entity hedge exemption  

The limits apply at an aggregate group 

level. Consequently, a person’s 

positions (and those held on its behalf) 

must be aggregated with the positions 

of other group entities. 

Aggregation 
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KEY ISSUES AND QUESTIONS 

POSITION LIMITS 

 Article 57 refers to “persons” 

 Article1(6) extends application of regime to “exempt persons” 

 Position limits do not apply to positions held by or on behalf of NFEs which are objectively 

measurable as reducing risks directly related to the commercial activity of NFE 

Does the regime apply to persons who require neither authorisation nor exemption? 

 ESMA’s methodology sets limits: 

– for spot months at 25% of deliverable supply (DS) 

– for other months  at 25% of open interest 

 NCAs can vary +10/-20% 

 To be considered EEOTC, to a commodity derivative traded on a trading venue, the OTC derivative 

must have identical contractual specifications, terms and conditions, excluding different lot size 

specifications, delivery dates diverging by less than one calendar day and different post trade risk 

management arrangements 

 No register of EEOTC 

Does holding only EEOTC trigger limits? 

Who does the 

regime apply to? 

Setting the limits 

EEOTC 
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KEY ISSUES AND QUESTIONS (CONTINUED) 

POSITION LIMITS 

 Limits apply to “net position”, being the aggregation of positions held in a commodity derivative 

traded on a trading venue, commodity derivatives considered the same and economically equivalent 

OTC contracts 

 Do ultimate holding companies who hold no positions have to aggregate? 

 Aggregation proposal does not take into account independence and requires aggregation on 

“whole basis”, but see Article 4(2) of RTS 21 

Do you have to aggregate “up the chain”? 

What is a group? 

Calculating the 

Net Position 

Group 

Aggregation 
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